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1
9 STATE
3 | IM TEEZ MATTER OF

€T. REGIS PAPER COMPANY,
4

Appellant,
5
V.

6

PUGET SOUND AIR POLLUTICN
7 | CONTROL AGENCY,
8 Respondent.
9
10 PER W. A. GISSBERG:
11 2 formal hearing on the

12 { to a notace of civil pernalty

appeal of St. Regis Paper Conpany

of $250.00 for an allegec particulate

13 | emicssion viclation came on before Board memkers W. A. Gissberg

14 (presiding), Art Brown (Chairman) and Chris Smith on January 6, 1977

13 | 1n Lacey, Washington. Thereafter a proposed Order was issued, followed

16 | by exceptions and a reply thereto. Dave Mooney has since succeeded Art

17 | Brouwr. as a member of this Board.

I8 Appellant appeared by and through its attorney, Ronald Roberts;
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1 {respondent by 1ts attorney, Keith D. lcGoffin.

2 liaving either heard the evidence or read the transcraipt and

3 |considered the exhibits and argument of counsel and having carefully

4 | considered and denied the excepntions of appellant, the Board makes and
5 |enters the following

6 FINDINGS OF FACT

7 I.

8 Respondent, pursuant to RCW 43.21B.260, has fi1led with this

9 | Board a certified copy of 1ts Regulation I containing respondent's

10 : reculations ard amendrents thereto.

11 IT.

12 Article nine of the respondent's Regulaticon I adopts bkoth a
13 | v1sual and weight rate standard in regulating air contaranants ang
14 | particulate matter. This appeal concerns Section 9.09(b) (3} which

15 [ provzces:

16 It shall be unlawful for any perscn to cause or
allow the emission of particulate ratter . . .
iT 1f the particulate matter discharged into the
atrosphere from any single source exceeds the

18 following weights at the point of discharge:

10 .

-0 {3} In fuel burning eguipment ctilizing wood
residue, 0.20 grains for ecach stapncard cubic

21 focot of exhaust gas, adjusted or calculated to

12 percenrt carbon dioxide.

23 ITI.
23 On the weekday of Lovember 25, 1975, at the request and expense of
25 | respondent, a source test wvas conducted on the stack from the No. 13

rog fuel borler located at appellant's Tacoma plant. The purrose of th
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test was to nmeasure emissions cf particulate matter to ascertain the
concentrations and quantity thereof to determine whether the emissicns
violated the standard of respondent's regulation. For testing purposes,
respondent's personnel directed that the boiler be operated with typical
fuel at its maximum steam rate, 50,000 pounds per hour. The normal
operating steam rate of the boiler 1s 25,000 te 30,000 pounds per hour,
depending upon the mcisture content of the fuel used. The boiler is
operated by appellant seven days a week on fuel that consists of sawmill
planer shavings and sawdust. There is no control cver the mcisture
content of the fuel except that appellant saves the dryest fuel for
burning con weekends.
Iv.

At about 7:00 AM on the day of the test, appellant's employees
began to increase the steam rate of the boiler from 20,000 pounds
1n order to build it up to the maximur rate directed by respondent.
The operation of the boiler under respondent's test procedures
continued until about 3:00 PM.

Appellant was required by the statutes and respondent's
regulations to allow the tests to be performed as directed by

respondent.,

V.
As a result of the tests, respondent determined that on
November 25, 1975, the day the tests were conducted, particulate
was emitted fror the No. 13 Lboiler stack whose weight was 1n excess of
0.20 grains for each standard cubic fcot of exhaust gas when adjusted
tc 12 percent carbon dioxide. Thereafter, respondent issued a notice
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1 lof violation for erissions occurring on the test day, followed by the

2 | irpesition cof the $250.00 civil penalty which precipitated this appeal.

3 VI.
4 Appellant admits that while 1ts personnel were 1ncreasing
5 {the boirler steam rate 1n preparation for the test and during the

6 | testing process 1tself, particulate emisslons occurred which were

7 | in excess of the standard allowed by responcent's regulation.

8 | roretheless, appellant contends that 1t did not viclate the standard
9 | nor the regulation during the tire of the stack emissions tesc for

10 | the reason that 1t was respondent which directed and conducted

11 | *+he sare and therefore appellant did not "cause cr allow" the

12 | forbidden emission.

13 VII.

14 The two tests conducted on Movember 25 did not represent a
15 | "normral” firing rate. The "normal" firing rate 1s 25,000 pounds.

16 | Nonetheless, the boiler car operate "normally" at 30,000 pourcs

17 | deperding upon the moisture content of the fuel. Although the

15 :steam charts do not indicate the types of fuel (wet or dry) GLeing

19 iused at high and low stearing rates, the practice of appellant is to
20 Eset aside the dry furel for use during the weskends. While the

21 |use cf dry fuel preduces a hetrer fire oand @ higcher stear rate,

22 | 1t also results 1n more efficient combustion and less particulate
°3 | em1ssions than wet fuel. Whether there 1s with absolute certainty a
24 | particulate ermission viclation at any given stear rate, cepends upon

23 © the reisture ccntent of the fuel and the abkility of the operator to

)
(=]

maruvally maintain the optirun fuel-air ratio.
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1 VIII.

2 O0f the time the mill is operating 1t does s0 at a steam rate

3 | 1n excess of 25,000 pounds per hour 15 percent of the time, and

4 |below 25,000 pounds 85 percent of the tame.

5 IX.

6 Testing of the stack enission also occurred in September and

T {Octcber 1976. The condition of the ecuipment being tested was

8 -2 sare, except for rinor repairs, as 1t had been during the

9 | tests of November 25, 1975. The 1976 test results are shown on

10 | Exkaibit R~6. Our reading of Figure 1 of Exhibit R-6 deronstrates

11 | that when the Lboiler 1s operating in excess of 20,000 pounds of steam
12 | per hour, the emissions therefrom exceed the standard of the regulation.

3 | (Mr. Snowden used the figure 20,000 pounds in his oral testimony).
14 X.

15 Between 3:20 and 3:35 AM on November 25, 1975, boiler No. 13
16 | was operated at a steam rate in excess of 30,000 pounds per hour.
17 | (Exhibit R-2)

18 XI.

19 Any Conclusion of Law hereinafter stated which may be deemed
20 | a Firding of Fact 1s hereby adopted as such.

21 From these Findings, the Pollution Control Hearings Board

22 ! ccmes to these

23 CONCLUSIONS CF LAW
24 I.
25 A civil penalty can be lawfully impcsec upon appellant only if at

26 | "caused or allowed" a violation cf respondent’'s regulaticn to occur.
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We corclude that the cwner of a facility can ke said to have "caused
or allowed" a violation which occurs during the taime of testing
coenducted under the direction of appellant's inspectors where: {(2) the
facility would have been operating in its normal practice and procedures
at the time regardless of the test, and (k) the testing shows that an
emission in excess of the standard allowed by the tegulation occurs when
the facility is operating in 1ts normal practice and tvpical procedures.
IT.

When respondent presents evidence which establishes the
prokbability that an emission occurred which 1s 1n excess of 1ts
welght rate standard, 1t has proven a prima facie violation of
the regulation.

The appellant, a substantial business enterprise, has exclusive
control of the relevant facts which could constitute a defense. In this
instance, such facts could be the moisture corntent of its fuel and the
norral fuel-air ratio. Reason, logic, and the purposes of the Clean
Air Act and respondent's regulations reguire that appellant be
required tc go forward with such evidence. If the evidence
estarlishes, and 1t does, that a violation probakly occurred
at a2 given steam rate, then the burden of going forward with the
evidence shifts to appellart tc present evidence that the fvel
was such that 1t 1s probable that there would not have been a
violatior. at that steam rate. Having failed to present such
evidence, appellant must fail,

ITI.

Appellant viclated Section 9.09(b} (3) of respondent's
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Regulation I. The civil peralty shcould ke upheld.
Iv.
Any Finding of Fact which should be deemeéd a Conclusion of Law
1s hereby adcopted as such.
Therefcre, the Follution Contrel Eearaings Board 1ssues this
ORLER

The civil peralty of $250.00 1s affirmed.

DATED thais ;2&:11& day of CZ#LmLLL , 1977.
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W. A. GISSBERG, Sﬁalrman
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DAVESMOONEY, Member a:::&\\

CHRIS SMITH, Member
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